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ENGINEERING, PROCUREMENT AND CONSTRUCTION
AGREEMENT

THIS AGREEMENT! is entered into on this the ........... dayof......... ,20.....
BETWEEN

[The President of India through the National Highways & Infrastructural
Development Corporation Limited, Government of India represented by Director
General (Road Development) and Special Secretary, Transport Bhawan, 1 Parliament
Street New Delhi 110001/ Managing Director and having its principal office at 3rd
Floor, PTI Building, 4, Parliament Street New Delhi-110001] (hereinafter referred to as
the “Authority” which expression shall, unless repugnant to the context or meaning
thereof, include its administrators, successors and assigns) of One Part;

AND

{---mmmm e .} means the selected bidder having its registered office at
............... , (hereinafter referred to as the “Contractor” which expression shall, unless
repugnant to the context or meaning thereof, include its successors and permitted
assigns) of the Other Part.

WHEREAS:

(A)  The Government of India had entrusted to the Authority [the development,
maintenance and management of “Construction of upgradation of existing road to 2-
lane with paved shoulder from Km. 0.000 to Km. 13.000 in Bagrakot-Kafer of NH-
717A on EPC basis under SARDP-NE Phase ‘A’ in the State of West Bengal
(Package-1V A)”

(B)  The Authority had resolved to [rehabilitate and augment the existing road from
km 0.000 to km 13.000 (approximately 13.0 km) of National Highway No.717A
(hereinafter called the “NH 717A”) by Two-Laning in the state of West Bengal] on
Engineering, Procurement, Construction (“EPC”) basis in accordance with the terms and
conditions to be set forth in an agreement to be entered into.

(C)  The Authority had accordingly invited proposals by its Request for Qualification
No. dated (the “Request for Qualification” or “RFQ”) for short
listing of bidders for EPC of the above referred section of NH 717A and had shortlisted
certain bidders including, inter alia, the selected bidder.

(D)  The Authority had prescribed the technical and commercial terms and conditions,
and invited bids (the “Request for Proposals” or “RFP”) from the bidders shortlisted
pursuant to the RFQ for undertaking the Project.
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(E)  After evaluation of the bids received, the Authority had accepted the bid of the
selected bidder and issued its Letter of Acceptance No dated
(hereinafter called the “LOA”) to the selected bidder for
rehabilitation and augmentation of the above section of NH-717A at the contract

price specified hereinafter, requiring the selected bidder to inter alia:

(i) deliver to the Authority a legal opinion from the legal counsel of
the selected bidder with respect to the authority of the selected
bidder to enter into this Agreement and the enforceability of the
provisions thereof, within 10 (ten) days of the date of issue of
LOA,; and

(i) execute this Agreement within 15 (fifteen) days of the date of
issue of LOA.

(F)  The Contractor has fulfilled the requirements specified in Recital (E) above;

NOW THEREFORE in consideration of the foregoing and the respective
covenants and agreements set forth in this Agreement, the sufficiency and
adequacy of which is hereby acknowledged, the Authority hereby covenants to
pay the Contractor, in consideration of the obligations specified herein, the
Contract Price or such other sum as may become payable under the provisions of
the Agreement at the times and in the manner specified by the Agreement and
intending to be legally bound hereby, the Parties agree as follows:

The following documents attached hereto shall be deemed to form an integral part
of this Contract:

(@ Volume-I:
The Agreement;
Corrigendum to the Agreement;
Addendum, if any, to RFP;
Letter comprising the financial Bid,;
Letter of Acceptance;
Power of Attorney;
Joint Venture Agreement, if any;
Legal opinion;
Any other document to be specified

(b)  Volume-II: Technical Bid
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ARTICLE 1
DEFINITIONS AND INTERPRETATION

1.1 Definitions

The words and expressions beginning with capital letters and defined in this
Agreement (including those in Article 28) shall, unless the context otherwise
requires, have the meaning ascribed thereto herein, and the words and
expressions defined in the Schedules and used therein shall have the meaning
ascribed thereto in the Schedules.

1.2 Interpretation

1.2.1 Inthis Agreement, unless the context otherwise requires,

(a)

(b)

(©)

(d)

(€)

(f)

references to any legislation or any provision thereof shall include
amendment or re-enactment or consolidation of such legislation or any
provision thereof so far as such amendment or re-enactment or
consolidation applies or is capable of applying to any transaction entered
into hereunder;

references to laws of India or Indian law or regulation having the force of
law shall include the laws, acts, ordinances, rules, regulations, bye laws or
notifications which have the force of law in the territory of India and as
from time to time may be amended, modified, supplemented, extended or
re-enacted;

references to a “person” and words denoting a natural person shall be
construed as a reference to any individual, firm, company, corporation,
society, trust, government, state or agency of a state or any association or
partnership (whether or not having separate legal personality) of two or
more of the above and shall include successors and assigns;

the table of contents, headings or sub-headings in this Agreement are for
convenience of reference only and shall not be used in, and shall not
affect, the construction or interpretation of this Agreement;

the words “include” and “including” are to be construed without
limitation and shall be deemed to be followed by “without limitation” or
“but not limited to” whether or not they are followed by such phrases;

references to “construction” or “building” include, unless the context
otherwise requires, survey and investigation, design, developing,
engineering, procurement, supply of plant, materials, equipment, labour,
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(9)

(h)

(i)

)

(k)

(M

(m)

(n)
(0)
()

()

delivery, transportation, installation, processing, fabrication, testing, and
commissioning of the Project Highway, including maintenance during the
Construction Period, removing of defects, if any, and other activities
incidental to the construction and “construct” or “build” shall be
construed accordingly;

references to “development” include, unless the context otherwise
requires, construction, renovation, refurbishing, augmentation, up-
gradation and other activities incidental thereto during the Construction
Period, and “develop” shall be construed accordingly;

any reference to any period of time shall mean a reference to that
according to Indian standard time;

any reference to day shall mean a reference to a calendar day;

references to a “business day” shall be construed as a reference to a day
(other than a Sunday) on which banks in [Delhi] are generally open for
business;

any reference to month shall mean a reference to a calendar month as per
the Gregorian calendar;

references to any date, period or Project Milestone shall mean and include
such date, period or Project Milestone as may be extended pursuant to this
Agreement;

any reference to any period commencing “from” a specified day or date
and “till” or “until” a specified day or date shall include both such days or
dates; provided that if the last day of any period computed under this
Agreement is not a business day, then the period shall run until the end of
the next business day;

the words importing singular shall include plural and vice versa;
references to any gender shall include the other and the neutral gender;

“lakh” means a hundred thousand (100,000) and “crore” means ten
million (10,000,000);

“indebtedness” shall be construed so as to include any obligation
(whether incurred as principal or surety) for the payment or repayment of
money, whether present or future, actual or contingent;

references to the “winding-up”, “dissolution”, “insolvency”, or
“reorganisation” of a company or corporation shall be construed so as to
include any equivalent or analogous proceedings under the law of the
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1.2.2

(s)

(t)

(u)

(v)

(w)

(x)

jurisdiction in which such company or corporation is incorporated or any
jurisdiction in which such company or corporation carries on business
including the seeking of liquidation, winding-up, reorganisation,
dissolution, arrangement, protection or relief of debtors;

save and except as otherwise provided in this Agreement, any reference,
at any time, to any agreement, deed, instrument, licence or document of
any description shall be construed as reference to that agreement,
deed, instrument, licence or other document as amended, varied,
supplemented, modified or suspended at the time of such reference;
provided that this Clause shall not operate so as to increase liabilities or
obligations of the Authority hereunder or pursuant hereto in any manner
whatsoever;

any agreement, consent, approval, authorisation, notice, communication,
information or report required under or pursuant to this Agreement from
or by any Party or the Authority’s Engineer shall be valid and effective
only if it is in writing under the hand of a duly authorised representative
of such Party or the Authority’s Engineer, as the case may be, in this
behalf and not otherwise;

the Schedules and Recitals to this Agreement form an integral part of this
Agreement and will be in full force and effect as though they were
expressly set out in the body of this Agreement;

references to Recitals, Articles, Clauses, Sub-clauses or Schedules in this
Agreement shall, except where the context otherwise requires, mean
references to Recitals, Articles, Clauses, Sub-clauses and Schedules of or
to this Agreement, and references to a Paragraph shall, subject to any
contrary indication, be construed as a reference to a Paragraph of this
Agreement or of the Schedule in which such reference appears;

the damages payable by either Party to the other of them, as set forth in
this Agreement, whether on per diem basis or otherwise, are mutually
agreed genuine pre-estimated loss and damage likely to be suffered and
incurred by the Party entitled to receive the same and are not by way of
penalty (the “Damages”); and

time shall be of the essence in the performance of the Parties’ respective
obligations. If any time period specified herein is extended for the reasons
specified in the Agreement, such extended time shall also be of the
essence.

Unless expressly provided otherwise in this Agreement, any Documentation
required to be provided or furnished by the Contractor to the Authority shall be
provided free of cost and in three copies, and if the Authority is required to return

CONSTRUCTION OF UPGRADATION OF EXISTING ROAD TO 2-LANE WITH PAVED SHOULDER
FROM KM. 0.000 to KM. 13.000 IN BAGRAKOT TO KAFER OF NH-717A ON EPC BASIS UNDER
SARDP-NE PHASE ‘A’ IN THE STATE OF WEST BENGAL(Package- IV A)

14



1.2.3

1.24

1.3

14

141

1.4.2

any such Documentation with its comments and/or approval, it shall be entitled to
retain two copies thereof.

The rule of construction, if any, that a contract should be interpreted against the
parties responsible for the drafting and preparation thereof, shall not apply.

Any word or expression used in this Agreement shall, unless otherwise defined or
construed in this Agreement, bear its ordinary English meaning and, for these
purposes, the General Clauses Act, 1897 shall not apply.

Measurements and arithmetic conventions

All measurements and calculations shall be in the metric system and calculations
done to 2 (two) decimal places, with the third digit of 5 (five) or above being
rounded up and below 5 (five) being rounded down.

Priority of agreements and errors/discrepancies

This Agreement, and all other agreements and documents forming part of or
referred to in this Agreement are to be taken as mutually explanatory and, unless
otherwise expressly provided elsewhere in this Agreement, the priority of this
Agreement and other documents and agreements forming part hereof or referred
to herein shall, in the event of any conflict between them, be in the following
order:

@) This Agreement; and

(b) All other agreements and documents forming part hereof or
referred to herein; i.e. this Agreement at (a) above shall prevail over the
agreements and documents at (b).

Subject to the provisions of Clause 1.4.1, in case of ambiguities or discrepancies
within this Agreement, the following shall apply:

@ Between two or more Clauses of this Agreement, the provisions of a
specific Clause relevant to the issue under consideration shall prevail
over those in other Clauses;

(b) Between the Clauses of this Agreement and the Schedules, the Clauses
shall prevail and between Schedules and Annexes, the Schedules shall
prevail;

(©) between any two Schedules, the Schedule relevant to the issue shall
prevail;

(d) between the written description on the Drawings and the Specifications

and Standards, the latter shall prevail,
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{15

151

1.5.2

(e between the dimension scaled from the Drawing and its specific
written dimension, the latter shall prevail; and

()] between any value written in numerals and that in words, the latter
shall prevail.

Joint and several liability

If the Contractor has formed a Consortium of two or more persons for
implementing the Project:

(@) These persons shall, without prejudice to the provisions of this Agreement,
be deemed to be jointly and severally liable to the Authority for the
performance of the Agreement; and

(b) The Contractor shall ensure that no change in the composition of the
Consortium is effected without the prior consent of the Authority.

Without prejudice to the joint and several liability of all the members of the
Consortium, the Lead Member shall represent all the members of the Consortium
and shall at all times be liable and responsible for discharging the functions and
obligations of the Contractor. The Contractor shall ensure that each member of
the Consortium shall be bound by any decision, communication, notice, action or
inaction of the Lead Member on any matter related to this Agreement and the
Authority shall be entitled to rely upon any such action, decision or
communication of the Lead Member. The Authority shall have the right to
release payments solely to the Lead Member and shall not in any manner be
responsible or liable for the inter se allocation of payments among members of
the Consortium.}®

¥ This Clause 1.5 may be omitted if the Contractor is not a Consortium. Even if the Contractor is a
Consortium, the Authority may, at its discretion, delete this provision.

CONSTRUCTION OF UPGRADATION OF EXISTING ROAD TO 2-LANE WITH PAVED SHOULDER
FROM KM. 0.000 to KM. 13.000 IN BAGRAKOT TO KAFER OF NH-717A ON EPC BASIS UNDER
SARDP-NE PHASE ‘A’ IN THE STATE OF WEST BENGAL(Package- IV A)

16



Part |1

Scope of Project
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ARTICLE 2
SCOPE OF THE PROJECT

2.1  Scope of the Project

Under this Agreement, the scope of the Project (the “Scope of the Project”) shall mean

and include:

(a)

(b)

(©)

construction of the Project Highway on the Site set forth in Schedule-A
and as specified in Schedule-B together with provision of  Project
Facilities as specified in Schedule-C, and in conformity with the
Specifications and Standards set forth in Schedule-D;

maintenance of the Project Highway in accordance with the provisions of
this Agreement and in conformity with the requirements set forth in
Schedule-E; and

Performance and fulfilment of all other obligations of the Contractor in
accordance with the provisions of this Agreement and matters incidental
thereto or necessary for the performance of any or all of the obligations of
the Contractor under this Agreement.
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3.1

3.11

3.1.2

3.13

3.14

3.15

3.16

3.1.7

ARTICLE 3
OBLIGATIONS OF THE CONTRACTOR

Obligations of the Contractor

Subject to and on the terms and conditions of this Agreement, the Contractor
shall undertake the survey, investigation, design, engineering, procurement,
construction, and maintenance of the Project Highway and observe, fulfil,
comply with and perform all its obligations set out in this Agreement or arising
hereunder.

The Contractor shall comply with all Applicable Laws and Applicable Permits
(including renewals as required) in the performance of its obligations under this
Agreement.

Subject to the provisions of Clauses 3.1.1 and 3.1.2, the Contractor shall
discharge its obligations in accordance with Good Industry Practice and as a
reasonable and prudent person.

The Contractor shall remedy any and all loss or damage to the Project Highway
from the Appointed Date until the end of the Construction Period at the
Contractor’s cost, save and except to the extent that any such loss or damage
shall have arisen from any default or neglect of the Authority.

The Contractor shall remedy any and all loss or damage to the Project Highway
during the Defects Liability Period at the Contractor’s cost to the extent that such
loss or damage shall have arisen out of the reasons specified in Clause 17.3.

The Contractor shall remedy any and all loss or damage to the Project Highway
during the Maintenance Period at the Contractor’s cost, including those stated in
Clause 14.1.2, save and except to the extent that any such loss or damage shall
have arisen on account of any default or neglect of the Authority or on account of
a Force Majeure Event.

The Contractor shall, at its own cost and expense, in addition to and not in
derogation of its obligations elsewhere set out in this Agreement:

(@ make, or cause to be made, necessary applications to the relevant
Government Instrumentalities with such particulars and details as may be
required for obtaining Applicable Permits set forth in Schedule-F and
obtain and keep in force and effect such Applicable Permits in conformity
with the Applicable Laws;

(b) procure, as required, the appropriate proprietary rights, licences,
agreements and permissions for Materials, methods, processes and
systems used or incorporated into the Project Highway;
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3.18

3.2
3.2.1

(c) make reasonable efforts to maintain harmony and good industrial
relations among the personnel employed by it or its Sub-contractors in
connection with the performance of its obligations under this Agreement;

(d) ensure and procure that its Sub-contractors comply with all Applicable
Permits and Applicable Laws in the performance by them of any of the
Contractor’s obligations under this Agreement;

() not do or omit to do any act, deed or thing which may in any manner be
violative of any of the provisions of this Agreement;

(F)  support, cooperate with and facilitate the Authority in the implementation
and operation of the Project in accordance with the provisions of this
Agreement;

(g) ensure that the Contractor and its Sub-contractors comply with the safety
and welfare measures for labour in accordance with the Applicable Laws
and Good Industry Practice;

(h)  keep, on the Site, a copy of this Agreement, publications named in this
Agreement, the Drawings, Documents relating to the Project, and Change
of Scope Orders and other communications given under this Agreement.
The Authority’s Engineer and its authorised personnel shall have the right
of access to all these documents at all reasonable times;

(i)  cooperate with other contractors employed by the Authority and
personnel of any public authority; and

(1)  not interfere unnecessarily or improperly with the convenience of the
public, or the access to and use and occupation of all roads and footpaths,
irrespective of whether they are public or in the possession of the
Authority or of others.

The Contractor shall undertake all necessary superintendence to plan, arrange,
direct, manage, inspect and test the Works.

Obligations relating to sub-contracts and any other agreements

The Contractor, whether Consortium/Joint Venture or sole, shall not sub-contract
any Works in more than 49% (forty nine per cent) of the total length of the
Project Highway and shall carry out Works directly under its own supervision
and through its own personnel and equipment in at least 51% (fifty one per
cent) of the total length of the Project Highway. Provided, however, that in
respect of the Works carried out directly by the Contractor, it may enter into
contracts for the supply and installation of Materials, Plant, equipment, road
furniture, safety devices and labour, as the case may be, for such Works. For the
avoidance of doubt, the Parties agree that the Contractor may sub-divide the
aforesaid length of 51% (fifty one per cent) in no more than 5 (five) sections of
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3.2.2.

3.2.3

3.24

3.3

the Project Highway. The Parties further agree that all obligations and liabilities
under this Agreement for the entire project Highway shall at all times remain
with the Contractor.

In the event any sub-contract for Works, or the aggregate of such sub-contracts
with any Sub-contractor, exceeds 5% (five percent) of the Contract Price, the
Contractor shall communicate the name and particulars, including the relevant
experience of the sub-contractor, to the Authority prior to entering into any such
sub-contract. The Authority shall examine the particulars of the sub-contractor
from the national security and public interest perspective and may require the
Contractor, no later than 15 (fifteen) business days from the date of receiving the
communication from the Contractor, not to proceed with the sub-contract, and the
Contractor shall comply therewith.

In the event any sub-contract referred to in Clause 3.2.2 relates to a sub-
contractor who has, over the preceding 3 (three) years, not undertaken at least
one work of a similar nature with a contract value exceeding 40% (forty per cent)
of the value of the sub-contract to be awarded hereunder and received payments
in respect thereof for an amount equal to at least such 40% (forty per cent), the
Authority may, no later than 15 (fifteen) business days from the date of receiving
the communication from the Contractor, require the Contractor not to proceed
with such sub-contract, and the Contractor shall comply therewith.

It is expressly agreed that the Contractor shall, at all times, be responsible and
liable for all its obligations under this Agreement notwithstanding anything
contained in the agreements with its Sub-contractors or any other agreement that
may be entered into by the Contractor, and no default under any such agreement
shall excuse the Contractor from its obligations or liability hereunder.

Employment of foreign nationals

The Contractor acknowledges, agrees and undertakes that employment of foreign
personnel by the Contractor and/or its Sub-contractors and their sub-contractors
shall be subject to grant of requisite regulatory permits and approvals including
employment/residential visas and work permits, if any required, and the
obligation to apply for and obtain the same shall and will always be of the
Contractor. Notwithstanding anything to the contrary contained in this
Agreement, refusal of or inability to obtain any such permits and approvals by
the Contractor or any of its Sub-contractors or their sub-contractors shall not
constitute Force Majeure Event, and shall not in any manner excuse the
Contractor from the performance and discharge of its obligations and liabilities
under this Agreement.
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3.4
34.1

3.4.2

3.4.3

3.5

3.6

3.7

Contractor’s personnel

The Contractor shall ensure that the personnel engaged by it or by its Sub-
contractors in the performance of its obligations under this Agreement are at all
times appropriately qualified, skilled and experienced in their respective
functions in conformity with Good Industry Practice. The Contractor will try to
hire at least 10% trained workmen as per NSQF. If necessary the requisite
workmen may be got trained through authorized training centres of Directorate
General of Training (DGT). The Contractor will organize training at project
site/sites for the trainees as and when required as per the training schedule
finalized in consultation with the training centres, and the Project Director. The
trainees are to be paid stipend (subject to maximum limit of Rs. 15,000/- per
person) on the basis of minimum wages to compensate for loss of income during
the training period. The expenditure on training and stipend to be paid to the
trainees shall be borne by Authority.

The Authority’s Engineer may, for reasons to be specified in writing, direct the
Contractor to remove any member of the Contractor’s or Sub-contractor’s
personnel. Provided that any such direction issued by the Authority’s Engineer
shall specify the reasons for the removal of such person.

The Contractor shall on receiving such a direction from the Authority’s Engineer
order for the removal of such person or persons with immediate effect. It shall be
the duty of the Contractor to ensure that such persons are evicted from the Site
within 10 (ten) days of any such direction being issued in pursuance of Clause
3.4.2. The Contractor shall further ensure that such persons have no further
connection with the Works or Maintenance under this Agreement. The
Contractor shall then appoint (or cause to be appointed) a replacement.

Advertisement on Project Highway

The Project Highway or any part thereof shall not be used in any manner to
advertise any commercial product or services.

Contractor's care of the Works

The Contractor shall bear full risk in and take full responsibility for the care of
the Works, and of the Materials, goods and equipment for incorporation therein,
from the Appointed Date until the date of Provisional Certificate (with respect to
the Works completed prior to the issuance of the Provisional Certificate) and/or
Completion Certificate (with respect to the Works referred to in the Punch List),
save and except to the extent that any such loss or damage shall have arisen from
any default or neglect of the Authority.

Electricity, water and other services
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The Contractor shall be responsible for procuring of all power, water and other
services that it may require.

3.8 Unforeseeable difficulties
Except as otherwise stated in the Agreement:

@) The Contractor accepts complete responsibility for having foreseen all
difficulties and costs of successfully completing the Works;

(b) The Contract Price shall not be adjusted to take account of any unforeseen
difficulties or costs; and

(© The Scheduled Completion Date shall not be adjusted to take account of
any unforeseen difficulties or costs.
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4.1

411

41.2

4.1.3

414

415

ARTICLE 4
OBLIGATIONS OF THE AUTHORITY

Obligations of the Authority

The Authority shall, at its own cost and expense, undertake, comply with and
perform all its obligations set out in this Agreement or arising hereunder.

The Authority shall be responsible for the correctness of the Scope of the Project,
Project Facilities, Specifications and Standards and the criteria for testing of the
completed Works.

The Authority shall provide to the Contractor:

@ upon receiving the Performance Security under Clause 7.1.1, the Right
of Way in accordance with the provisions of Clauses 8.2 and 8.3,
within a period of 30 (thirty) days from the date of this Agreement, on
no less than 90% (ninety per cent) of the total length of the Project
Highway;

(b) approval of the general arrangement drawings (the “GAD”) from
railway authorities to enable the Contractor to construct road
overbridges/ under-bridges at level crossings on the Project Highway
in accordance with the Specifications and Standards, and subject to the
terms and conditions specified in such approval, within a period of 60
(sixty) days from the Appointed Date, and reimbursement of all the
costs and expenses paid by the Contractor to the railway authorities for
and in respect of the road over-bridges/under bridges; and

(© Deleted

Delay in providing the Right of Way or approval of GAD by railway authorities,
as the case may be, in accordance with the provisions of Clause 4.1.3 shall entitle
the Contractor to Damages in a sum calculated in accordance with the provisions
of Clause 8.3 of this Agreement and Time Extension in accordance with the
provisions of Clause 10.5 of this Agreement. For the avoidance of doubt, the
Parties agree that the Damages for delay in approval of GAD by the railway
authorities for a particular road over-bridge/under-bridge shall be deemed to be
equal to the Damages payable under the provisions of Clause 8.3 for delay in
providing Right of Way for a length of 2 (two) kilometre for each such road over-
bridge/under-bridge.

Notwithstanding anything to the contrary contained in this Agreement, the Parties
expressly agree that the aggregate Damages payable under Clauses 4.1.4, 8.3 and
9.2 shall not exceed 1% (one per cent) of the Contract Price. For the avoidance of
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doubt, the Damages payable by the Authority under the aforesaid Clauses shall
not be additive if they arise concurrently from more than one cause but relate to
the same part of the Project Highway.

Both the parties agree that payment of these Damages shall be full and final
settlement of all claims of the Contractor and such compensation shall be the sole
remedy against delays of the Authority and both parties further agree this as final
cure against delays of the Authority.

4.1.6 The Authority agrees to provide support to the Contractor and undertakes to
observe, comply with and perform, subject to and in accordance with the
provisions of this Agreement and the Applicable Laws, the following:

(a)

(b)

(©)

(d)

(€)

(f)

upon written request from the Contractor, and subject to the
Contractor complying with Applicable Laws, provide reasonable
support to the Contractor in procuring Applicable Permits required
from any Government Instrumentality for implementation of the
Project;

upon written request from the Contractor, provide reasonable
assistance to the Contractor in obtaining access to all necessary
infrastructure facilities and utilities, including water and electricity
at rates and on terms no less favourable than those generally
available to commercial customers receiving substantially
equivalent services;

procure that no barriers that would have a material adverse effect
on the works are erected or placed on or about the Project
Highway by any Government Instrumentality or persons claiming
through or under it, except for reasons of Emergency, national
security, law and order or collection of inter-state taxes;

not do or omit to do any act, deed or thing which may in any
manner be violative of any of the provisions of this Agreement;

support, cooperate with and facilitate the Contractor in the
implementation of the Project in accordance with the provisions of
this Agreement; and

upon written request from the Contractor and subject to the
provisions of Clause 3.3, provide reasonable assistance to the
Contractor and any expatriate personnel of the Contractor or its
Sub-contractors to obtain applicable visas and work permits for
the purposes of discharge by the Contractor or its Sub-contractors
of their obligations under this Agreement and the agreements with
the Sub-contractors.

CONSTRUCTION OF UPGRADATION OF EXISTING ROAD TO 2-LANE WITH PAVED SHOULDER
FROM KM. 0.000 to KM. 13.000 IN BAGRAKOT TO KAFER OF NH-717A ON EPC BASIS UNDER
SARDP-NE PHASE ‘A’ IN THE STATE OF WEST BENGAL(Package- IV A)

25



4.2 Maintenance obligations prior to the Appointed Date

The Authority shall, prior to the Appointed Date, maintain the Project Highway,
at its own cost and expense, so that its traffic worthiness and safety are at no time
materially inferior as compared to its condition 10 (ten) days prior to the last date
for submission of the Bid, and in the event of any material deterioration or
damage other than normal wear and tear, undertake repair thereof. For the
avoidance of doubt, the Authority shall undertake only routine maintenance prior
to the Appointed Date, and it shall undertake special repairs only in the event of
excessive deterioration or damage caused due to unforeseen events such as floods
or earthquake.

4.3 Deleted
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ARTICLE 5
REPRESENTATIONS AND WARRANTIES

5.1 Representations and warranties of the Contractor

The Contractor represents and warrants to the Authority that:

(a)

(b)

(©)

(d)

(€)

(f)

(9)

It is duly organised and validly existing under the laws of India, and has
full power and authority to execute and perform its obligations under this
Agreement and to carry out the transactions contemplated hereby;

It has taken all necessary corporate and/or other actions under Applicable
Laws to authorise the execution and delivery of this Agreement and to
validly exercise its rights and perform its obligations under this
Agreement;

This Agreement constitutes its legal, valid and binding obligation,
enforceable against it in accordance with the terms hereof, and its
obligations under this Agreement will be legally valid, binding and
enforceable obligations against it in accordance with the terms hereof;

It is subject to the laws of India, and hereby expressly and irrevocably
waives any immunity in any jurisdiction in respect of this Agreement or
matters arising thereunder including any obligation, liability or
responsibility hereunder;

The information furnished in the Bid and as updated on or before the date
of this Agreement is true and accurate in all respects as on the date of this
Agreement;

the execution, delivery and performance of this Agreement will not
conflict with, result in the breach of, constitute a default under, or
accelerate performance required by any of the terms of its memorandum
and articles of association or any Applicable Laws or any covenant,
contract, agreement, arrangement, understanding, decree or order to
which it is a party or by which it or any of its properties or assets is bound
or affected,

there are no actions, suits, proceedings, or investigations pending or, to its
knowledge, threatened against it at law or in equity before any court or
before any other judicial, quasi-judicial or other authority, the outcome of
which may result in the breach of this Agreement or which individually or
in the aggregate may result in any material impairment of its ability to
perform any of its obligations under this Agreement;

CONSTRUCTION OF UPGRADATION OF EXISTING ROAD TO 2-LANE WITH PAVED SHOULDER
FROM KM. 0.000 to KM. 13.000 IN BAGRAKOT TO KAFER OF NH-717A ON EPC BASIS UNDER
SARDP-NE PHASE ‘A’ IN THE STATE OF WEST BENGAL(Package- IV A)

27



(h)

(i)

()

(k)

(1)

(m)

it has no knowledge of any violation or default with respect to any order,
writ, injunction or decree of any court or any legally binding order of any
Government Instrumentality which may result in any material adverse
effect on its ability to perform its obligations under this Agreement and
no fact or circumstance exists which may give rise to such proceedings
that would adversely affect the performance of its obligations under this
Agreement;

it has complied with Applicable Laws in all material respects and has not
been subject to any fines, penalties, injunctive relief or any other civil or
criminal liabilities which in the aggregate have or may have a material
adverse effect on its ability to perform its obligations under this
Agreement;

no representation or warranty by it contained herein or in any other
document furnished by it to the Authority or to any Government
Instrumentality in relation to Applicable Permits contains or will contain
any untrue or misleading statement of material fact or omits or will omit
to state a material fact necessary to make such representation or warranty
not misleading;

no sums, in cash or kind, have been paid or will be paid, by it or on its
behalf, to any person by way of fees, commission or otherwise for
securing the contract or entering into this Agreement or for influencing or
attempting to influence any officer or employee of the Authority in
connection therewith;

all information provided by the {selected bidder/ members of the
Consortium} in response to the Request for Qualification and Request for
Proposals or otherwise, is to the best of its knowledge and belief, true and
accurate in all material respects; and

nothing contained in this Agreement shall create any contractual
relationship or obligation between the Authority and any Sub-contractors,
designers, consultants or agents of the Contractor.

5.2  Representations and warranties of the Authority

The Authority represents and warrants to the Contractor that:

(@)

(b)

it has full power and authority to execute, deliver and perform its
obligations under this Agreement and to carry out the transactions
contemplated herein and that it has taken all actions necessary to execute
this Agreement, exercise its rights and perform its obligations, under this
Agreement;

it has taken all necessary actions under the Applicable Laws to authorise
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5.3

(©)

(d)

(€)

(f
(9)

(h)

the execution, delivery and performance of this Agreement;

It has the financial standing and capacity to perform its obligations under
this Agreement;

This Agreement constitutes a legal, valid and binding obligation
enforceable against it in accordance with the terms hereof;

it has no knowledge of any violation or default with respect to any order,
writ, injunction or any decree of any court or any legally binding order of
any Government Instrumentality which may result in any material adverse
effect on the Authority’s ability to perform its obligations under this
Agreement;

It has complied with Applicable Laws in all material respects;

It has good and valid right to the Site and has the power and authority to
grant the Right of Way in respect thereof to the Contractor; and

It has procured Right of Way and environment clearances such that the
Contractor can commence construction forthwith on 90% (ninety per
cent) of the total length of the Project Highway.

Disclosure

In the event that any occurrence or circumstance comes to the attention of either
Party that renders any of its aforesaid representations or warranties untrue or
incorrect, such Party shall immediately notify the other Party of the same. Such
notification shall not have the effect of remedying any breach of the
representation or warranty that has been found to be untrue or incorrect nor shall
it adversely affect or waive any obligation of either Party under this Agreement.
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6.1
6.1.1

6.1.2

6.1.3

6.1.4

6.1.5

6.1.6

ARTICLE 6

DISCLAIMER
Disclaimer

The Contractor acknowledges that prior to the execution of this Agreement, the
Contractor has, after a complete and careful examination, made an independent
evaluation of the Request for Qualification, Request for Proposal, Scope of the
Project, Specifications and Standards of design, construction and maintenance,
Site, local conditions, physical qualities of ground, subsoil and geology, traffic
volumes, suitability and availability of access routes to the Site and all
information provided by the Authority or obtained, procured or gathered
otherwise, and has determined to its satisfaction the accuracy or otherwise
thereof and the nature and extent of difficulties, risks and hazards as are likely to
arise or may be faced by it in the course of performance of its obligations
hereunder. Save as provided in Clause 4.1.2 and Clause 5.2, the Authority makes
no representation whatsoever, express, implicit or otherwise, regarding the
accuracy, adequacy, correctness, reliability and/or completeness of any
assessment, assumptions, statement or information provided by it and the
Contractor confirms that it shall have no claim whatsoever against the Authority
in this regard.

The Contractor acknowledges and hereby accepts to have satisfied itself as to the
correctness and sufficiency of the Contract Price.

The Contractor acknowledges and hereby accepts the risk of inadequacy, mistake
or error in or relating to any of the matters set forth in Clause 6.1.1 above and
hereby acknowledges and agrees that the Authority shall not be liable for the
same in any manner whatsoever to the Contractor, or any person claiming
through or under any of them, and shall not lead to any adjustment of Contract
Price or Scheduled Completion Date.

The Parties agree that any mistake or error in or relating to any of the matters set
forth in Clause 6.1.1 above shall not vitiate this Agreement, or render it voidable.

In the event that either Party becomes aware of any mistake or error relating to
any of the matters set forth in Clause 6.1.1 above, that Party shall immediately
notify the other Party, specifying the mistake or error.

Except as otherwise provided in this Agreement, all risks relating to the Project
shall be borne by the Contractor; and the Authority shall not be liable in any
manner for such risks or the consequences thereof.
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Part 111

Construction and Maintenance
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7.1

7.11

7.1.2

ARTICLE 7
PERFORMANCE SECURITY

Performance Security

The Contractor shall, for the performance of its obligations hereunder during the
Construction Period, provide to the Authority, within 10 (ten) days of the date of
this Agreement, an irrevocable and unconditional guarantee from a Bank in the
form set forth in Schedule-G (the “Performance Security”) for an amount equal
to 5% (five percent) of the Contract Price. The Performance Security shall be
valid until 60 (sixty) days after the Defects Liability Period. Until such time the
Performance Security is provided by the Contractor pursuant hereto and the same
comes into effect, the Bid Security shall remain in force and effect, and upon
such provision of the Performance Security, the Authority shall release the Bid
Security to the Contractor.

The Contractor shall along with the Performance Security provide to the
Authority an irrevocable and unconditional guarantee from a Bank for a sum
equivalentto Rs. ......... crore ( Rupees .... crore) in the form set forth in Schedule-
G (the "Additional Performance Security"), to be modified, mutatis mutandis, for
this purpose as security to the Authority if the Bid Price offered by the Contractor
is lower by more than 10% with respect to the Estimated Project Cost. Additional
Performance Security shall be calculated as under:

(i) If the bid price offered by the Contractor is lower than 10% but upto 20% of the
Estimated Project Cost, then the Additional Performance Security shall be calculated
@20% of the difference in the (a) Estimated Project Cost (as mentioned in RFP)-
10% of the Estimated Project Cost and (b) the Bid Price offered by the selected
Bidder.

(ii) If the bid price offered by the Contractor is lower than 20% of the Estimated Project
Cost, then the Additional Performance Security shall be calculated @30% of the
difference in the (a) Estimated Project Cost (as mentioned in RFP)-10% of the
Estimated Project Cost and (b) the Bid Price offered by the selected Bidder.

(iii) The Additional Performance Security shall be valid until 28 (twenty eight) days after
the issue of Completion Certificate under Article 12 of this Agreement.

(iv) The Additional Performance Security shall not be treated as part of Performance
Security.

Notwithstanding anything to the contrary contained in this Agreement, the Parties
agree that in the event of failure of the Contractor to provide the Performance
Security in accordance with the provisions of Clause 7.1.1 and within the time
specified therein or such extended period as may be provided by the Authority, in
accordance with the provisions of Clause 7.1.3, the Authority may encash the Bid
Security and appropriate the proceeds thereof as Damages, and thereupon all
rights, privileges, claims and entitlements of the Contractor under or arising out
of this Agreement shall be deemed to have been waived by, and to have ceased
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7.1.3

7.2

7.3
7.3.1

7.3.2

7.3.3

with the concurrence of the Contractor, and this Agreement shall be deemed to
have been terminated by mutual agreement of the Parties.

In the event the Contractor fails to provide the Performance Security within 10
(ten) days of this Agreement, it may seek extension of time for a period not
exceeding 30 (Thirty) days on payment of Damages for such extended period in a
sum calculated at the rate of 0.01% (zero point zero one per cent) of the Contract
Price for each day until the Performance Security is provided. For the avoidance
of doubt the agreement shall be deemed to be terminated on expiry of additional
30 days time period and Bid security shall be encashed by the Authority.

Extension of Performance Security

The Contractor may initially provide the Performance Security for a period of 2
(two) years; provided that it shall procure the extension of the validity of the
Performance Security, as necessary, at least 2 (two) months prior to the date of
expiry thereof. Upon the Contractor providing an extended Performance Security,
the previous Performance Security shall be deemed to be released and the
Authority shall return the same to the Contractor within a period of 7 (seven)
business days from the date of submission of the extended Performance Security.

Appropriation of Performance Security

Upon occurrence of a Contractor’s Default, the Authority shall, without prejudice
to its other rights and remedies hereunder or in law, be entitled to encash and
appropriate the relevant amounts from the Performance Security as Damages for
such Contractor’s Default.

Upon such encashment and appropriation from the Performance Security, the
Contractor shall, within 30 (thirty) days thereof, replenish, in case of partial
appropriation, to its original level the Performance Security, and in case of
appropriation of the entire Performance Security provide a fresh Performance
Security, as the case may be, and the Contractor shall, within the time so granted,
replenish or furnish fresh Performance Security as aforesaid failing which the
Authority shall be entitled to terminate the Agreement in accordance with Article
23. Upon replenishment or furnishing of a fresh Performance Security, as the
case may be, as aforesaid, the Contractor shall be entitled to an additional Cure
Period of 30 (thirty) days for remedying the Contractor’s Default, and in the
event of the Contractor not curing its default within such Cure Period, the
Authority shall be entitled to encash and appropriate such Performance Security
as Damages, and to terminate this Agreement in accordance with Article 23.

The Additional Performance Security shall be encashed, in case the Contractor
cannot achieve the Milestones —II/III/IV ... within the prescribed period as per
this Agreement due to the fault of the Contractor.
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7.4

74.1

74.2

7.5

7.5.1

7.5.2

7.5.3

754

755

Release of Performance Security

The Authority shall return the Performance Security to the Contractor within 60
(sixty) days of the later of the expiry of the Maintenance Period or the Defects
Liability Period under this Agreement. Notwithstanding the aforesaid, the
Parties agree that the Authority shall not be obliged to release the Performance
Security until all Defects identified during the Defects Liability Period have
been rectified.

The Authority shall return the Additional Performance Security to the Contractor
within 28 (twenty eight) days from the date of issue of Completion Certificate
under Article 12 of this Agreement.

Retention Money

From every payment for Works due to the Contractor in accordance with the
provisions of Clause 19.5, the Authority shall deduct 6% (six per cent) thereof as
guarantee money for performance of the obligations of the Contractor during the
Construction Period (the “Retention Money”) subject to the condition that the
maximum amount of Retention Money shall not exceed 5% (five per cent) of the
Contract Price.

Upon occurrence of a Contractor’s Default, the Authority shall, without prejudice
to its other rights and remedies hereunder or in law, be entitled to appropriate the
relevant amounts from the Retention Money as Damages for such Contractor’s
Default.

The Contractor may, upon furnishing an irrevocable and unconditional bank
guarantee substantially in the form provided at Annex-Il of Schedule-G, require
the Authority to refund the Retention Money deducted by the Authority under the
provisions of Clause 7.5.1. Provided that the refund hereunder shall be made in
tranches of not less than 1% (one per cent) of the Contract Price.

Within 15 (fifteen) days of the date of issue of the Completion Certificate, the
Authority shall discharge the bank guarantees furnished by the Contractor under
the provisions of Clause 7.5.3 and refund the balance of Retention Money
remaining with the Authority after adjusting the amounts appropriated under the
provisions of Clause 7.5.2 and the amounts refunded under the provisions of
Clause 7.5.3.

The Parties agree that in the event of Termination of this Agreement, the
Retention Money and the bank guarantees specified in this Clause 7.5 shall be
treated as if they are Performance Security and shall be reckoned as such for the
purposes of Termination Payment under Clause 23.6.
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8.1

8.2
8.2.1

8.2.2

ARTICLE 8
RIGHT OF WAY

The Site

The site of the Project Highway (the “Site”) shall comprise the site described in
Schedule-A in respect of which the Right of Way shall be provided by the
Authority to the Contractor. The Authority shall be responsible for:

(@ acquiring and providing Right of Way on the Site in accordance with the
alignment finalised by the Authority, free from all encroachments and
encumbrances, and free access thereto for the execution of this
Agreement; and

(b) Obtaining licences and permits for environment clearance for the Project
Highway.

Procurement of the Site

The Auth